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RESUMEN

El articulo de investigacion realizado, cumple con la finalidad de analizar el alcance
constitucional de la terna médica como elemento probatorio trascendental, en los delitos de
homicidio imprudente por mala practica profesional. Por su parte, como objetivos especificos
se han planteado los siguientes: definir la mala practica médica y sus elementos; identificar el
delito de homicidio por mala practica profesional y su régimen juridico probatorio; y analizar
el principio de libertad probatoria frente prueba pericial médica en los delitos de mala préactica
profesional. La metodologia de investigacion utilizada es cualitativa a través de la recopilacion
analitica de la literatura y la normativa procesal penal. Los resultados de la investigacion
arrojan que, el articulo 511 inciso segundo del COIP como un mandato taxativo que exige
exclusivamente la prueba pericial de una terna médica especializada para probar la
imprudencia en casos de mala practica profesional, constituye una postura que devenga de
un ejercicio hermenéutico erréneo para el marco juridico garante del Estado ecuatoriano. Esto
se sustenta en la siguiente idea: este examen de interpretacion restrictiva de la prueba pericial
especializada, es contrario a principios constitucionales que rodean al derecho a la defensa
en cuanto a la presentacion de medios de prueba en la causa penal, especificamente, con

aquel precepto que promueve la libertad probatoria en el proceso.

Palabras clave: mala practica médica; delito imprudente, terna especializada de médicos;
libertad probatoria; COIP.
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ABSTRACT

The research article carried out fulfills the purpose of analyzing the constitutional
scope of the medical list as a transcendental evidentiary element in the crimes of reckless
homicide due to professional malpractice. For its part, the following have been proposed as
specific objectives: define medical malpractice and its elements; identify the crime of homicide
due to professional malpractice and its evidentiary legal regime; and analyze the principle of
probation against medical expert evidence in crimes of professional malpractice. The research
methodology used is qualitative through the analytical compilation of literature and criminal
procedural regulations. The results of the investigation show that article 511, second
paragraph of the COIP, as a restrictive mandate that exclusively requires expert evidence from
a specialized medical team to prove recklessness in cases of professional malpractice,
constitutes a position that arises from a hermeneutical exercise. erroneous for the guarantor
legal framework of the Ecuadorian State. This is based on the following idea: this examination
of restrictive interpretation of the specialized expert evidence is contrary to constitutional
principles that surround the right to defense in terms of the presentation of evidence in the

criminal case, specifically, with that precept that promotes evidentiary freedom in the process.

Keywords: medical malpractice; reckless crime, specialized list of doctors; probationary
freedom; COIP.





