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LA DEFRAUDACION TRIBUTARIA EN LA LEGISLACION
ECUATORIANA: EL ARDID COMO NUCLEO DEL TIPO
PENAL PARA LA EVASION ILICITA DE TRIBUTOS

RESUMEN

La defraudacion tributaria, delito que cosiste en el impago de impuestos, ya sea en
todo o en parte, mediante el engafio, ha sido objeto de discusion entre conocedores del
derecho debido a las dificultades de presentar un punto de partida metodoldgico que permita
comprender el alcance de dicha prohibicion. Particular, que se debe a una falta de
exploracién en los elementos que configuran el tipo. Es por ello que fue preciso analizar el
tratamiento técnico normativo del fraude fiscal dado por la norma penal ecuatoriana;
partiendo de una revision del delito de estafa, dadas las semejanzas compartidas con el delito
objeto de estudio, para posteriormente conceptualizar lo que implica evasion y elusion, pues
los mismos suelen prestarse a confusiones tratandoselos como sinénimos. Todo esto, para
finalmente llegar a determinar si efectivamente el ardid se configura como el ndcleo tipico
del delito de defraudacion tributaria de acuerdo a lo descrito por el articulo 298 del Cédigo
Organico Integral Penal. Esto, en base a un enfoque de estudio cualitativo, realizando una
exhaustiva revision doctrinaria y normativa; determinando que el fraude tributario en la
legislacién ecuatoriana si se configura con la presencia del ardid como nucleo del tipo. No
obstante, habiendo aspectos que dificultan la configuracion del ilicito, siendo uno de ellos la
naturaleza del derecho tributario y la institucion conocida como “Declaraciones
Sustitutivas”. Esta tltima, deformando al delito y obstaculizando la conformacion de los
elementos necesarios para la constitucion de la defraudacion tributaria en los términos
previstos por la norma penal ecuatoriana.
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TAX FRAUD IN ECUADORIAN LEGISLATION: SCAM
AS THE CORE OF THE CRIMINAL TYPE FOR ILLEGAL
TAX EVASION

ABSTRACT

Tax evasion, a crime consisting of the nonpayment of taxes, whether in whole or in
part, through deception, has been the subject of discussion among legal experts due to the
difficulties in presenting a methodological starting point that allows for an understanding
of the scope of this prohibition. This is particularly due to a lack of exploration of the
elements that constitute the type. Therefore, it was necessary to analyze the technical
normative treatment of tax fraud given by Ecuadorian criminal law, starting with a review
of the crime of fraud, given the similarities shared with the crime under study, to
subsequently conceptualize what evasion and avoidance entail, since they often lend
themselves to confusion and are treated as synonyms. All of this, in order to finally
determine whether the scheme effectively constitutes the typical core of the crime of tax
evasion, as described in Article 298 of the Comprehensive Organic Criminal Code. This,
based on a qualitative study approach, conducting an exhaustive doctrinal and normative
review, determining that tax fraud in Ecuadorian law is defined by the presence of a ruse
as the core of the offense. However, there are aspects that make it difficult to establish the
offense, one of which is the nature of tax law and the institution known as "Substitute
Declarations." The latter distorts the crime and hinders the formation of the necessary
elements for the constitution of tax fraud under the terms provided by Ecuadorian criminal
law.
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